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Protect your business ownership
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If you are in business 
with other people, 
funding a Buy Sell 
agreement with 
insurance can ensure  
an orderly transfer  
of ownership in the  
event that you or  
another owner dies  
or is disabled.

What are the risks?

If a business owner dies, in the absence of  
any specific arrangement, their interest is 
likely to be:

•	 distributed in accordance with their  
Will (eg to their surviving spouse), or

•	 otherwise controlled by their  
beneficiaries (eg if the interest  
is owned via a family trust).

As the new part-owner of the business,  
the spouse (or beneficiaries) would then  
be entitled to the same management and 
financial rights as the deceased owner.

But the remaining owners may not be  
happy admitting the deceased owner’s  
spouse (or beneficiaries) into the business  
and ownership disputes could arise.

The deceased owner’s spouse (or beneficiaries) 
might not have the necessary skills to assist 
in running the business, or even want to  
be involved. 

Furthermore, the remaining owners may  
not be able to raise enough money to buy  
the departing owner’s equity in the  
business, nor agree on the price.

1 �The business interest can also be transferred 
through a partnership agreement, unitholders’ 
agreement or shareholders’ agreement.

Buy Sell agreements

To protect the business and ensure an orderly 
transfer of ownership, a Buy Sell agreement 
should be considered as part of the broader 
succession planning process.

A Buy Sell agreement is a legal contract 
between business owners that usually 
comprises two components:

•	 a transfer agreement1 that outlines what 
will happen to each owner’s business 
interest if certain events occur and how 
the interests will be valued, and

•	 a funding agreement that outlines how  
the money will be raised to finance the 
ownership transfer and who will receive it.

Roll of insurance

There are a number of ways a Buy Sell 
agreement can be funded. For example, the 
remaining owners may be able to buy out the 
departing owner’s interest using their own 
capital or borrowed money.

However, when it comes to death and 
disability, insurance is usually considered the 
most cost-effective and efficient way to raise 
sufficient capital.

Other key considerations

•	 Because a Buy Sell agreement affects your 
legal rights, it should always be prepared 
by a solicitor (preferably one that 
specialises in this area). 

•	 There are a number of ways to structure 
the ownership of insurance policies used 
to fund a Buy Sell agreement. As each 
ownership method will have different 
legal, tax and stamp duty implications,  
the ownership should be reviewed by the 
advising solicitor and registered tax agent.
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Case study

Alex and Bill each owned 50% of the shares in 
a successful engineering business when Bill 
died suddenly.

Bill’s shares were inherited by his wife Lynn 
via his Will and, because there was no Buy Sell 
agreement in place, Lynn is not obliged to sell 
the shares to Alex and Alex is not obliged to 
buy the shares from Lynn. Furthermore:

•	 there was no agreed price or timeframe  
for the transfer of Bill’s shares

•	 there was no insurance in place to enable 
Alex to buy the shares, and

•	 Alex doesn’t have enough funds to buy  
out Lynn and doesn’t have the capacity  
to borrow the money.

To further complicate matters, Lynn is 
entitled to the same management rights  
and share of profits as her deceased husband, 
while Alex is doing 100% of the work and only 
receiving 50% of the profits.

This outcome could have been avoided if Bill 
and Alex had sought financial and legal advice 
and executed a Buy Sell agreement, funded by 
insurance. By using this strategy, Lynn would 
have received the insurance proceeds in 
exchange for handing over her interest in  
the business to Alex.

As a result, Lynn would have been fully 
compensated, while Alex would have taken 
ownership of 100% of the business and 
received 100% of the profits.

Note: In this example, the insurance proceeds 
would be paid directly to Lynn. However,  
different payment arrangements may be 
preferable for businesses set up under certain 
ownership structures, or due to the preferred 
approach recommended by your solicitor  
and/or accountant.

Other business insurance needs

•	 Insurance can be used to protect your 
business revenue if you (or another 
key person) die, become disabled or 
suffer a critical illness. To find out 
more, ask your adviser for a copy  
of our ‘Protect your business  
revenue’ flyer.

•	 You may also want to use personal 
insurances to protect your income if 
you are unable to work due to illness 
or injury. To find out more, ask your 
adviser for a copy of our ‘Protect  
your income’ flyer.

Seek advice

A financial adviser can help you assess all  
the issues that need to be considered and 
determine whether funding a Buy Sell 
agreement with insurance suits your  
needs and circumstances.

Important information and disclaimer

This publication has been prepared by GWM Adviser Services Limited (ABN 96 002 071 749, AFSL 230692) (‘GWMAS’), a member of the National Australia Bank group of companies (‘NAB Group’), 105–153 Miller Street, North 
Sydney 2060. Any advice in this publication is of a general nature only and has not been tailored to your personal circumstances. Accordingly, reliance should not be placed on the information contained in this document as 
the basis for making any financial investment, insurance or other decision. Please seek personal advice prior to acting on this information. Information in this publication is accurate as at 1 November 2017. While it is believed 
the information is accurate and reliable, the accuracy of that information is not guaranteed in any way. Opinions constitute our judgement at the time of issue and are subject to change. Neither GWMAS nor any member of 
the NAB Group, nor their employees or directors give any warranty of accuracy, accept any responsibility for errors or omissions in this document. Any case studies in this publication are for illustration purposes only. 
Any investment returns shown in the case studies are hypothetical examples only and do not reflect the historical or future returns of any specific financial products. Any general tax information provided in this publication 
is intended as a guide only and is based on our general understanding of taxation laws. It is not intended to be a substitute for specialised taxation advice or an assessment of your liabilities, obligations or claim entitlements 
that arise, or could arise, under taxation law, and we recommend you consult with a registered tax agent. A
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